





Her Honour further correctly found that it was common ground as between the
parties’ engineering experts that Lagoon Trail was not maintained to the required
All Weather 2WD standard at [52].

Her Honour should have found as a result of the findings at [52] and [164] that
Lagoon Trail was not maintained to the All Weather 2WD Standard.

Instead of leaving the matter open as her Honour did at [187], her Honour should
have found that Cowdroys Road was not maintained to the All Weather 4WD
Standard based on the following evidence and findings below:

a. the evidence of the Appellant that he could only access Cowdroys Road in dry

weather (with or without a trailer), as recorded at [18];

b. the evidence that the Appellant could not access that last section of Cowdroys
Road at all with his 4WD and boat trailer since 2010 (for 12 years) (at [129]);

c. the evidence that the road was signposted a dry weather only (at [16] and
[129]); and

d. the evidence that Cowdroys Road was closed by the Respondent for lengthy
periods of several months during wet weather (at [129]).

There was unreasonable delay in performing the duty in relation to each road
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Her Honour erred in finding at [140] and [181] that there is an unlimited or
“necessary” discretion as to when the duty will be carried out “based on available
staffing and funding”, rather than a duty that is subject to a requirement implied by
law that there be no unreasonable delay in its performance.

Her Honour erred in finding at [171] that the test for unreasonable delay in the
performance of the s81 duty as applied to clause 5.3.1, item 10, of the PoM is
Wednesbury or Minister v Li unreasonableness, namely that no Secretary in the
position of the Secretary would have made the decisions on road maintenance

which the Secretary did in fact make since 2011.

Her Honour erred in finding at [168] — [184] that there was no unreasonable delay in
performing the duty imposed by a combination of s81 and clause 5.3.1, item 10, of
the PoM.

Her Honour erred in finding at [173] that to establish unreasonable delay in
performing the particular obligations in clause 5.3.1, item 10, of the PoM, the whole
of the allocation of funding across the implementation of all aspects of the PoM

would need to be considered, as such a requirement would amount to the
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acceptance of an unlimited discretion as to timing, as this would render the duty to

perform those obligations within a reasonable time illusory contrary to law.

Her Honour erred at [184] in finding that the persuasive onus of negativing the
existence of unreasonable delay had not shifted to the Respondent, and should
have found that the Appellant had demonstrated a delay which required explanation
by the Respondent and had not satisfied its resulting evidential onus.

Her Honour erred at [182] in finding that the adverse impact of the failure to perform
the clause 5.3.1, item 10 obligations on the Appellant was irrelevant to assessing
whether there was unreasonable delay, and should have found that this was a
relevant consideration.

Her Honour should have found that there was unreasonable delay in performing the
respective duties for the following reasons, and her Honour's finding to the contrary

was against the weight of the evidence:

a. The PoM containing the obligations in clause 5.3.1, item 10 has been in force
since 2011.

b. Lagoon Trial was classified as a 4WD access road in the NPWS asset
management system contrary to the All Weather 2WD standard specified in
the PoM: [34].

c. The roads are still not at the specified standards and on the evidence, have

never been.

d. The evidence recorded at [25] and [175] was that the Respondent was able to

obtain funding for the roads from multiple sources.

e. The Respondent had sufficient budget for works including as evidenced by
$5.2m in untied operational expenditure funding in 2021/22 alone, yet had
only spent comparatively minor amounts on the roads over many years as
recorded at [12], until belatedly spending $47,636.25 on Lagoon Trail and
$137,215.52 on Cowdroys Road in April/May 2022 after the commencement
of proceedings.

f. The recent expenditure on Cowdroys Road was post commencement of the
litigation, and on the evidence was not pre-planned but instead was a
defensive response to the commencement of proceedings (a matter left
undecided by her Honour at [178]). However, the fact of that expenditure
confirms that significant funding is available, as and when required, for these
roads.



g. The Respondent did not in fact prioritise road works in accordance with the
“priority principles” put forward in the Respondent’s lay evidence from its own
officers Issaverdis and He, and they are self-serving principles developed by
the Respondent for the purposes of the proceedings [28] and [43].

h. The obligations in clause 5.3.1, item 10 had not been carried out despite
many repeated demands by the Appellant (“extensive communications”) and
assurances by the Respondent that they would be, in circumstances where
the failure to perform the obligation was preventing commercial access to the
Appellant’s oyster lease and causing a financial loss of $480,000 per annum
[15].

i. The Appellant has been unable to access the Oyster Lease using a 4WD
vehicle with or without trailer along Cowdroys Road or Lagoon Trail since
2010 ([129)).

. The (Appellant’s) uncontested evidence that. he has not had access to (the
Oyster Lease) since about 2010 and has suffered and continues to suffer a

significant and growing financial loss, as a consequence [82)].

The respondent should have been ordered to do the roadwork required to achieve this

standard for both of these roads
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Her Honour erred in not ordering the Respondent to do the work identified in the

evidence and required to place each road into the required standard.

In particular, her Honour erred in not ordering that the identified roadwork that on
the evidence (referred to at [52] and [125] and as identified in the Further Amended
Summons) was required to place Lagoon Trail into an All Weather 2WD Standard
be done. The failure to so order was unreasonable, and contrary to the evidence
and her Honour’s own finding at [52] that Lagoon Trail was not at the required

standard.

Her Honour should also have ordered that the work required to be done to ensure a
4WD (including without trailer) can access the last section of Cowdroys Road in wet
weather as identified in the Further Amended Summons. The failure to do so was
unreasonable and contrary to the evidence and findings referred to at paragraph 6
above at [18] and [129].

The order should have extended to correcting the grade of Lagoon Trail and
Cowdroys Road to a maximum of 15 degrees at the specific points or chainages
specified in the Further Amended Summons as it was common ground between the

















