


TYPE OF APPEAL

Statutory Interpretation

DETAILS OF APPEAL

1

This appeal is brought under s 101(2)(e) of the Supreme Court Act 1970 (NSW)

The appellant has filed and served a notice of intention to appeal, which was

served on the prospective respondents on 15 March 2023.

2 The appellant appeals from the whole of the decision below.

APPEAL GROUNDS

1 The primary judge erred in concluding that the statutory duty created by section 37
of the Design and Building Practitioners Act 2020 (NSW) (DBP Act) is not a “non-
delegable duty” within the meaning of s 5Q of the Civil Liability Act 2002 (NSW)
(CLA).

2 The primary judge erred in failing to hold that a person who owes a duty under s 37
of the DBP Act is “vicariously liable”, within the meaning of s 39(a) of the CLA, for
the acts of those to whom the duty has been delegated.

3 In the alternative to orders 1 and 2, the primary judge erred in failing to hold that s
39 of the DBP Act imposes several liability on a person in respect of what would
otherwise be an apportionable claim within the meaning of s 39(c) of the CLA.

4 The primary judge erred in failing to strike out the defendants’ proportionate liability
defences at paragraphs 27 and 29A of the defendants’ first amended technology
and construction list response.

5 The primary judge erred in failing to exercise her discretion to refuse leave to
amend the proportionate liability defences on basis that the apportionable claims
pleaded are time-barred.

ORDERS SOUGHT

1 Appeal allowed

2 The orders made on 16 February 2023 be set aside.

3 The respondents’ proportionate liability defence be struck out.

4 The respondents pay the appellant's costs.
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The right of appeal is not limited by a monetary sum
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NOTICE TO RESPONDENT

If your solicitor, barrister or you do not attend the hearing, the court may give judgment or
make orders against you in your absence. The judgment may be for the orders sought in the
notice of appeal and for the appellant's costs of bringing these proceedings.

Before you can appear before the court, you must file at the court an appearance in the

approved form.

HOW TO RESPOND
Please read this notice of appeal very carefully. If you have any trouble understanding

itor require assistance on how to respond to the notice of appeal you should get legal

advice as soon as possible.

You can get further information about what you need to do to respond to the notice of appeal

from:

. A legal practitioner.

. LawAccess NSW on 1300 888 529 or at www.lawaccess.nsw.gov.au.
. The court registry for limited procedural information.

Court forms are available on the UCPR website at www.ucprforms.nsw.gov.au or at any

NSW court registry.

REGISTRY ADDRESS

Street address Supreme Court of New South Wales, Court of Appeal
Law Courts Building
Queen's Square
Level 5, 184 Phillip Street
Sydney NSW 2000

Postal address GPO Box 3

Sydney NSW 2001
Telephone 1300 679 272
PARTY DETAILS

A list of parties must be filed and served with this notice of appeal.
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